this period included nearly six generations of Americans and their laws.2 Instead, I intend to concentrate on just one example of this rich and exciting heritage, the famous Book of the General Lawes and Libertyes Concerning the Inhabitants of Massachusetts (hereafter the Lawes and Libertyes). First printed in 1648, it was truly the "first flower" of American jurisprudence.
The Lawes and Libertyes were concerned with what the colonists called the "Countenance of Authoritie." By this they meant the process by which the coercive power of the Commonwealth was exercised. This "Countenance" could represent either justice or tyranny, depending on the nature of the process. To the Massachusetts colonists, who were escaping political and religious oppression, the difference between a good and evil "Countenance" lay in the rule of law, to which they were passionately devoted. The opening passage of the Lawes and Libertyes makes this abundantly clear.
That no mans life shall be taken away; no mans honour or good name shall be stayned; no mans person shal be arrested, restrained, bannished, dismembered nor any wayes punished; no man shall be deprived of his wife or children; no mans goods or estate shall be taken away from him; nor any wayes indamaged under colour of law or Countenance of Authoritie unles it be by the vertue or equity of some express Law of the country warranting the same established by a General Court & sufficiently published; or in case of the defect of a law in any particular case by the word of God.3 These words issued from the first printing press in North America only eighteen years after their authors landed in what was almost unbroken wilderness. There can be no doubt that the Lawes and Libertyes was the first great printed affirmation of the American rule of law and of that particular "Countenance of Au- thoritie" for which it stands. Today, nearly three hundred and fifty years later, it remains among the most remarkable.
The Early Efforts: "Moses his Judicialls" (1636) and "The Body of Liberties" (1641)
Ward.5 They were well acquainted with a fully developed legal system in their home country, complete with great legal guild halls, the Inns of Court, and an extensive professional literature with many hundreds of specialized treatises. They were also comfortable with a system of civil procedure based on writs and causes of action which was centuries old, a trained and professional judiciary sitting in ancient and established courts, and a rapidly emerging system of law reports, including Plowden's Reports (1571), Dyer's Reports (1585), Croke's Reports (1582-1641, published 1657, 1661), and the famous Reports of Edward Coke (1600-1615, 2 volumes posthumously published 1655, 1658).6 Most important, the English legal profession was, by 1630, rigidly structured, with its own "universities" in the Inns of Court and its own, highly characteristic methods of legal training and jurisprudence, built almost exclusively around the common law courts.' With this system, the founders of Massachusetts were intimately familiar. To be sure, some were members of these powerful professional guilds or graduates of their training programs. We should note here one important exception to the dominant common law tradition in England. Legal education in the English "ancient universities" had always focused on Roman-based civil and canon law and, after Henry VIII's "reforms," they taught Roman civil law exclusively. The actual law of the royal courts, the "common law," was not to be taught at Oxford or Cambridge until Blackstone's famous lectures in 1758. Further, certain specialized English courts, most notably the Court of Requests and the Admiralty Court, traditionally applied the civil, not the common, law." The Puritans valued university education, and an extraordinarily high percentage of original settlers in the Massachusetts Bay Colony were university graduates, particularly of the nonconformist colleges at Cambridge, such as Emmanuel, the model for Harvard.9 Indeed, it has been remarked that there were books on Boston's Beacon Hill while there were still "wolves on the slopes." It was true.
Given this high level of education, the strong professional tradition of the English common law by 1630, and the provisions of the Charter that the colonial laws not be "repugnant" to the English law, one might expect that the Puritans would have established a largely English legal system in Massachusetts. This was certainly the intent of the English government, but it was realized in only a very limited way. True, the language of the law was English, and certain important institutions, such as the jury and the justice of the peace, were adapted to New World conditions. But there were to be no law reports in Massachusetts until nearly two centuries later,'o no formal organization of the bar for more than a century," no formally trained judiciary for more than a century,'2 and only the seeds of a successful practicing bar for generations.'3 None of this could be explained by lack of educational institutions, illiteracy, lack of a printing press, or lack of an indigenous colonial legal literature. Not only was Harvard College in full operation, but the settlers had excellent primary schools, were highly literate, and had a printing press operating in Cambridge by 1638, the first in North America. Finally, there was indeed a flourishing colonial legal literature, but it was radically different in emphasis from its English counterpart. Much of it could be explained, of course, by the very reasons for founding the colony, at least from the Puritans' perspective. They were religious refugees, who sought to establish a society where "God's will was done," or at least done more so than in England.'4 Further, they believed firmly in the "priesthood of all believers," all of whom should be able to apprehend God's will directly from the Holy Scriptures; thus Latin, Greek, and Hebrew languages were studied by the learned, and good, plain translations of the Scriptures in English were made available for the less-educated settlers, as were Indian translations for the Native Americans the Puritans met and sought to convert.
But, if access to God's Law could, and should, be open to all believers, surely the same should be true of the secular law. And if there was no need for a "priesthood" to provide access to God's Law, surely a "priesthood" of lawyers was even more of an abomination. To the early Puritan leaders, religious learning was highly desirable, as was legal learning, but professional barriers to lay knowledge were shunned, both in a theological and a legal context. For this reason, colonial leaders expelled Massachusetts' first practicing lawyer, Thomas Lechford, in 1641 and initially ruled against representation in Court by paid counsel.'5 Again, the colony's early political leaders were trained lawyers themselves and considered legal learning, including Lechford's, useful. But, in complete contrast to the English models they had left behind, they were opposed to a professionalization of their system of justice. Lawyers such as Lechford were tolerated as long as they gave learned advice, but Lechford was accused of jury tampering and of questioning the religious orthodoxy of the colony. He had to go, and was not replaced for years, despite the highly litigious nature of the colonists.'6
The early products of the Cambridge printing press were also evidence of these strongly held beliefs about the accessibility of law as well as religion. The first North American imprint, run on the press in 1638 or 1639, was a legal document, "The Oath of a Free Man.""' Over its active life, from 1638 to 1692, legal publications were nearly as important to the business of the press as religious tracts and academic work for Harvard. Nearly forty legal imprints were published. Most strikingly, none were reprints of English law books. All were original to the colony.
Of all of these, the most important was the Lawes and Libertyes of 1648. This extraordinary book was the result of a deliberate and careful attempt to publish all "lawes of generall concernment" for the edification of all citizens. Even more important, it attempted to define the rights and duties of all inhabitants of the colony in a specific and positive way.'8 As such, it was quite unlike anything previously known to the preceding seven centuries of the English common law.
The book was a direct outcome of a political struggle within the colony between the magistrate class and the freemen. The magistrate class consisted of the Governor, the Deputy Governor, and the eighteen Assistants, who were given executive power by the Charter of 4 March 1629. The freemen of the colony were those who assembled in the annual General Court, first in person and then through elected deputies. Almost without exception, the freemen were also members of the established church and men of substance but not as prominent as the magistrates. At first, the magistrates resisted efforts to share power and even refused to show the Charter to the freemen and their deputies. By 1635, pressure from the freemen had resulted in the formation of a committee of magistrates and deputies to "make a draught of such lawes, as they shall judge useful for the well or-'6Barnes, "Thomas Lechford," pp. was first attributed to Cotton, the book probably resulted from a mistake by one of Cotton's London correspondents who, having received Cotton's draft manuscript, wrongly assumed it had been adopted into law by the colony. 21 Indeed, Cotton's code was never to be adopted. Deriving the authority for all regulation of property rights, commerce, military affairs, and punishment from biblical authority, Cotton emphasized the colonial government's sources of power, not its limitations. Cotton closed his draft with stem, yet hopeful, lines from Isaiah 33.22: "The Lord is our Judge, the Lord is our Lawgiver, the Lord is our King, He will save us. 
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istrates. Divers attempts had been made at former courts, and the matter referred to some of the magistrates and some of the elders; but still it came to no effect; for, being committed to the care of many, whatsoever was done by some, was still disliked or neglected by others. At last it was referred to Mr. Cotton and Mr. Nathaniel Warde, &c., and each of them framed a model, which were presented to this General Court, and by them committed to the Governor and Deputy and some others, to consider of, and so prepare it for the Court in the third month next. Two great reasons there were, which caused most of the magistrates and some of the elders not to be very forward in this matter. One was, want of sufficient experience of the nature and disposition of the people, considered with the condition of the country and other circumstances, which made them conceive, that such laws would be fittest for us, which should arise pro re nata on occasions, &c., and so the laws of England and other states grew, and therefore the fundamental laws of England are called customs, consuetudines. 2. For that it would professedly transgress the limits of our charter, which provide, we shall make no laws repugnant to the laws of England, and that we were assured we must do. But to raise up laws by practice and custom had been no transgression; as in our church discipline, and in matters of marriage, to make a law that marriages shall not be solemnized by ministers, is repugnant to the laws of England; but to bring it to a custom by practice for the magistrates to perform it, is no law made repugnant, &c. At length (to satisfy the people) it proceeded, and the two models were digested with divers alterations and additions, and abbreviated and sent to every town, (12) to be considered of first by the magistrates and elders, and then to be published by the constables to all the people, that if any man should think fit, that any thing therein ought to be altered, he might acquaint some of the deputies therewith against the next Court. and Mr. Hawthorne were desired to speak to Mr. Ward for a copy of the Liberties and of the Capital laws to be transcribed and sent to the several towns" (Whitmore, p. 9). The records of 10 December 1641 also stated that "Mr. Deputy Endicot, Mr. Downing, and Mr. Hawthorne are authorized to get nineteen copies of the Laws, Liberties and the forms of oaths transcribed and subscribed by their several hands, and none to be authentic but such as they subscribe, and to be paid for by the Constable of each Town, ten shillings a piece for each copy, and to be prepared within six weeks" (Whitmore, p. 9). These records indicate that "The Body of Liberties" was transcribed, not printed.
According to Whitmore, some of the copies were made by Thomas Lechford, as appears by his "Note Book" (Boston, 1885, pp. 237-38). Lechford recorded that:
Fortunately, a manuscript copy of "The Body of Liberties" has survived, and it was first printed in 1889.2 Unlike Cotton's draft, it enumerates the fundamental rights of the colonial inhabitants rather than justifications for the government's authority. It was organized, like a classical Roman code, by theoretical categories. It first listed the rights and duties of all colonists and then described the rights and duties associated with more specific conditions: i.e., ( for almost all of its provisions were ultimately incorporated into the Lawes and Libertyes. Some of the provisions, particularly those related to extending dower rights of women and abolishing pure primogeniture (stated as a "Libertie of Children") were radically different from English law. Others, such as the strict rules against battering wives or servants, demonstrated advanced humanitarianism. The laws protecting "Bruite Creatures" were the first extensive animal protection laws to be proposed anywhere. And, like Cotton's draft, there was absolutely no reference to the Crown, the Charter, or to English authority. Nothing like this had been seen before. This was a totally new initiative in lawmaking.
There was one section of "The Body of Liberties," however, that was relatively primitive in its bluntness and that relied entirely on Old Testament authority: a listing of all crimes punishable by death, the so-called "Capitall Laws." Whether this section was Ward's work or the product of an earlier hand, it was printed separately in 1642 as a broadside. It was also reprinted in England in 1643.28 The conclusion of "The Body of Liberties" established a threeyear period for experimental consideration:
Lastly because our dutie and desire is to do nothing suddainlie which fundamentally concerne us, we decree that these rites and liberties, But the purpose of the document was salutary, to warn all in the colony, in clear, plain language, of the various causes for which they might be executed. As such the broadside was widely read in the colony, and specific measures were taken to ensure that it was taught to children and apprentices. Two thousand copies were printed, but they went out slowly, with Watertown voting as late as 1674 to require that "Each man heave in his house a coppy" to be paid for out of the rates. At the end of this experimental period, political events in the colony forced more drastic measures. In 1646, the General Court was confronted by a Remonstrance and Petition issued by Robert Child and six other non-freemen. Their complaint was that the government of the colony was arbitrary and not consistent with the laws of England, as required by the Charter. They further attacked the Puritan theocracy by denying the government's right to require church attendance, to levy taxes to support Puritan ministers, and to restrict freemanship-and thus the ability to vote and hold office-to church members." The remonstrants claimed that members of the Church of England were thus abused, and they threatened to appeal to England directly. They even cited the high mortality rate and a recent plague as evidence of divine disapproval of the colony.
The General Court responded in a long document, the Declaration of 1646, which attacked the text of the Remonstrance and asserted that the colonial government was indeed consistent with the Charter and the laws of England, although the Declaration added, parenthetically, that such laws had been supplemented by "words of eternal truth and righteousness."31 Close examination of the Declaration's parallel citation of colonial and English law, however, has shown that its arguments are dangerously 
The "Lawes and Libertyes" of 1648
The Lawes and Libertyes was an extraordinary achievement. The first printed collection of laws in North America, it was published by the new press in Cambridge in 1648, exactly ten years after the press's foundation and only eighteen after the landing of the Arbella.34 There can be no doubt that the primary source was Ward's unprinted "Body of Liberties" (1641), for whole sections were extracted from it almost verbatim, including almost all of the new safeguards for oppressed women, servants, children, and animals. The three-year "discussion period" that followed the circulation of Ward's document also produced many amendments and new provisions. Indeed, while the Lawes and In all events, the most Roman feature of the Lawes and Libertyes was not its appeal to Latin maxims but the very juristic theory informing the book. Specifically, the principles guiding the nature of laws to be included and excluded and the process of publishing a "complete" corpus of law were truly Roman. Thus, the epistle makes it clear that the Lawes and Libertyes is not a restatement of fundamental rights, like the Magna Carta, but positive civil law, in the strict sense. The epistle reads:
For that book intitled The Liberties &c: published about seven years since (which conteines also many lawes and orders both for civil & criminal causes, and is commonly (though without ground) reported to be our Fundamentalls that wee owne as established by Authoritie of this Court, and that after three years experience & generall approbation: and accordingly we have inserted them into this volume under the severall heads to which they belong yet not as fundamentalls,for divers of them have since been repealed, or altered, and more may justly be (at least) amended heerafter asfurther experience shall discover defects or inconveniences for Nihil fimul natum et perfectum. The same must we say of this present Volume, we have not published it as a perfect body of laws sufficient to carry on the Government established for future times, nor could it be expected that we should promise such a thing. '
Unlike "The Body of Liberties," this was not to be a "Declaration of Rights" but a true civil code, to be modified and reenacted as needed. Each entry in the code was law but not all law was embodied in the code. Thus, the epistle indicated:
And in this (we hope) you will finde satisfaction, by the help of the references under the severall heads, and the Table which we have not put them into this booke, but they remain still in force, and are to be seen in the booke of the Records of the Court, but all generall laws not heer inserted nor mentioned to be still of force are to be accounted repealed.9" Finally, once again, there is no mention of the Crown, English authority, or the colonial Charter, except in an extraordinary, backhanded way. With due humility, the Puritan draftsmen could not resist pointing out that, in only eighteen years, their "poor colonie" had done something that "the High Court of Parliament in England" had failed to do in "four hundred years":
For if it be no disparagement to the wisedome of that High Court of Parliament in England that in four hundred years they could not so compile their lawes, and regulate proceedings in Courts ofjustice &c: but that they had still new work to do of the same kinde almost every Parliament: there can be no just cause to blame a poor Colonie (being unfurnished of Lawyers and Statesmen) that in eighteen years hath produced no more, nor better rules for a good, and setled Government then this Book holds forth: nor have you (our Bretheren and Neighbours) any cause, whether you look back upon our Native Country, or take your observation by other States, & Common wealths in Europe) to complaine of such as you have imployed in this service; for the time which hath been spent in making lawes, and repealing and altering them so often, nor of the charge which the Country hath been put to for those occasions, the Civilian gives you a satisfactorie reason of such continuall alterations additions &c: Crefcit in Orbe dolus.40 Even in this struggling young colony, its leaders had seen fit to "compile their lawes," something England had yet to achieve! There is no opportunity here to discuss the provisions of the Lawes and Libertyes in detail, for they literally range from "Abilitie" [i.e., age to make a will] to "Wrecks of the sea." Suffice it to say that Lawes and Libertyes was a complete legal code of conduct, from baking bread to punishment for murder, much of the law being entirely different from equivalent common law "Lawes and Libertyes, epistle dedicatory. 4Lawes and Libertyes, epistle dedicatory. The draftsmen also mentioned "his Majestyes grant under the Great Seal of England" under the topic "Fish" in pointing out that "forreign fishermen" could no longer "take timber and wood at their pleasure," for the land was now possessed "and the lands disposed in proprietie unto severall towns and persons" (p. 23). 
Conclusion: Radical Lawmakers
The nature of "radical" legal change has recently consumed countless hours of faculty debate in American law schools.5" There has been so much controversy, some bitter, that it seems advisable to begin at the beginning, with the word "radical" itself. "roots." The best definition of "radical" is "affecting the foundation" or "going to the root."''52
The Lawes and Libertyes represented truly radical legal change. It was not just a question of the doctrines it expressed, even though there were some quite fundamental differences from English substantive law. Nor was the form of the book radically innovative, for its source could be found in early English abridgments and legal manuals. Rather, it was the process resulting in the Lawes and Libertyes that was, at its "root," fundamentally different from the world of English law the colonists had left behind them.
Commencing as early as 1636, the Massachusetts "law" committees began a deliberate review of the colonial "legal situation." The abstract models generated by John Cotton and Nathaniel Ward were unlike anything known in English practice, and Ward's "Body of Liberties" was also, in form, a classical code of Roman lineage." Only very advanced English and civilian theorists, such as Francis Bacon, had been so bold as to postulate purely abstract models for law reform, and they often tempered their "radicalism" by embodying their ideas as "universal" principles, rather than specific proposals for law reform. Some even took the precaution of posthumous publication.5
Self-conscious, abstract models that proposed a total restructuring of a legal system were certainly "radical." It was also "radical" to experiment with such models without any reference to English authorities, or even to the colonial Charter, a point Dr. Child and his followers were quick to make in the Remonstrance of 1646. The Lawes and Libertyes had more direct references to Latin maxims and to Roman civil law forms than to English law. 1646; they also knew that this was an auspicious moment for issuing a code that acknowledged no royal allegiance. Less than a year later, on 30 January 1649, Charles I was beheaded, a revolutionary act that stunned Europe. Of the 600 printed copies of the Lawes and Libertyes, the only one surviving, like the two known copies of the Capitall Lawes of 1641, was found in England, which raises an interesting question about transatlantic influence.
There is 
